
 

 

 
 

MONITOR’S REPORT CONCERNING FAIR TRIAL AND RULE OF LAW 

ISSUES IN THE JUDICIAL PROCEEDINGS AGAINST FORMER PRESIDENT 

OF MONGOLIA, NAMBARYN ENKHBAYAR 
 
 
I. INTRODUCTION 

 

The subject of this report is the ongoing judicial proceedings leading to the trial of the former 

President of Mongolia, Nambaryn Enkhbayar. This reporter has been tasked with observing and 

assessing the fairness of the judicial proceedings through the latest court date, 12 June 2012.1  

Information that forms the basis of this report has been gleaned from different sources including 

interviews with Mongolians familiar with the proceedings, translated documents from the legal 

proceedings, translated Mongolian legal documents and codes, and several different sources of 

accepted international standards concerning fair trials. 

 

The defendant, Nambaryn Enkhbayar, is a major political figure in Mongolia.  He was the Prime 

Minister from June 2000 to 2004 and served as the Speaker of the Parliament from 2004 to 2005. 

He became the President of Mongolia on 24 June 2005 after winning the May 2005 elections.   

In 2009, Enkhbayar was a candidate in the Mongolian presidential election of 2009, but lost to 

the current President by 3.8% of the vote.   

 

II. BACKGROUND 

 

Mongolia’s first multiparty elections were held in July 1990. In the democratic era that has 

followed the 1990 elections, Mongolia has sought to maintain good relationships with its two 

immediate neighbors (Russia and China) as well as with democratic countries further afield 

(referred to as “third neighbors”), including the United States. Mongolia has also engaged more 

actively in international organizations including the UN, International Atomic Energy Agency 

(IAEA), and Association of Southeast Asian Nations (ASEAN) Regional Forum and is seeking 

membership in the Organization for Security and Cooperation in Europe (OSCE).2   

 

Mongolia has ratified major international covenants such as the International Covenant on Civil 

and Political Rights (ICCPR)3 to protect the individual rights of its citizens.  Mongolia’s legal 

system is a continuation of its Soviet-era legal system, a civil code-based system that mirrors the 

legal systems of most European countries.4   

 

                                                 
1 It should be noted that the right to trial observation is specifically provided for in Article 9(b) of the United 

Nations Declaration on the Right and Responsibility of Individuals, Groups and Organs of Society to Promote and 

Protect Universally Recognized Human Rights and Fundamental Freedoms adopted by the United Nations General 

Assembly in December 1998. 
2 See U.S. State Department Country Report at www.state.gov.  
3 The full text of the ICCPR is available online at http://www2.ohchr.org/english/law/ccpr.htm. 
4 See The Mongolian Legal System and Laws: a Brief Overview, at www.law.nyu.edu,  

http://www.state.gov/
http://www2.ohchr.org/english/law/ccpr.htm
http://www.law.nyu.edu/


 

 

On 12 April 2012 the prosecutor in this matter filed initial charges against the defendant and 

requested permission to arrest and detain him.  A judge issued a decree on the same day granting 

the prosecutor the right to arrest the defendant and detain him.  The court, in its discretion, could 

have applied less restrictive or forceful means to insure the defendant’s appearance in future 

proceedings, such as a signed promise not to depart, personal surety, or bail.  On the night of 12 

April, the Independent Authority Against Corruption (IAAC) attempted to arrest the defendant 

but were met with a large number of supporters and the defendant’s attorney who demanded to 

see the arrest decree.  The government official in charge of the police action apparently did not 

have the decree and, along with the government agents, left the scene.  Early in the morning on 

13 April 2012, former President Enkhbayar was arrested by the IAAC with the support of what 

appears to be hundreds of police officers.5  He was detained for a period of time and denied 

access to some of his attorneys and his family.  Subsequent to a hunger strike in which his health 

deteriorated significantly, the defendant was transferred to a hospital.  His case was set for trial 

on 24 May 2012, reset to 4 June 2012, and reset again to 12 June 2012.   On 12 June 2012 the 

case was again reset to 15 June 2012 for a report and 21 June 2012 for trial. 

 

All of this has taken place in the two (2) months leading up to parliamentary elections  on 28 

June 2012, in which former President Enkhbayar and his party, the Mongolian People’s 

Revolutionary Party (MPRP) intended and still intend to run. The defendant and his supporters 

claim that this is an illegal and politically motivated prosecution, and a violation of his basic 

human rights.  The authorities claim that it was a legal action, and that former President 

Enkhbayar was arrested on valid corruption charges 

 

III. CHARGES AGAINST THE DEFENDANT, N. ENKHBAYAR 

 

Court Document 119/C6, issued on 12 April 2012, the day before the defendant’s arrest, appears 

to be the first document that informs the defendant of the charges against him.7  The prosecutor 

charged the defendant with the following three criminal acts: 

 

 1.  Misappropriating the donation of television equipment from a Japanese Buddhist 

 organization intended for a Mongolian Buddhist organization in 2000. 

 

 2.  Conspiring with others to acquire a controlling interest in a small Ulaan Baatar hotel in 

 2007. 

 

 3.  Using his position to pressure individuals at the national air transportation company 

 Mongolian Airlines (MIAT) to transport 8 volumes of his books from South Korea to 

 Mongolia without charge. 

 

The document indicates that the charges or accusations were originally made in October 2011 

suggesting that the prosecutor had the file and was able to investigate these charges for at least 

                                                 
5 See http://youtube/wOPrK483Krg 
6 Attached along with other significant court and prosecution documents with unofficial translations. 
7 Under the CPLM the investigating prosecutor is required to inform an accused and his attorneys of the 

investigation and give them the opportunity to present evidence and witnesses during this phase of the legal 

proceeding. 

http://youtube/wOPrK483Krg


 

 

seven (7) months prior to filing the charging document and requesting the arrest and detention of 

the defendant.  According to the charging document all three charges were filed under Article 

150 of the Criminal Code of Mongolia (hereafter referred to as “CCM”), which states: 

 

 150.1.  Misappropriation or embezzlement of a business entity, organization or citizen’s 

 property committed by a person to whom such property was entrusted, or by abuse or 

 excess of one’s office shall be punishable by a fine equal to 5 to 50 amounts of minimum 

 salary with or without deprivation of the right to hold specified positions or engage in 

 specified business for a term of up to 3 years, or by incarceration for a term of 1 to 3 

 months. 

 

 150.2.  The same crime committed repeatedly, in a group or if it has caused damage in a 

 large amount shall be punishable by incarceration for a term of 1 to 3 months with or 

 without deprivation of the right to hold specified positions or engage in specified business 

 for a term of up to 5 years, or imprisonment for a term of up to 5 years. 

 

 150.3.  The same crime if it has caused damage in an extremely large amount shall be 

 punishable by imprisonment for a term of more than 5 to 10 years with confiscation of 

 property. 

 

A subsequent document substantially amended the charges against the defendant.  Charging 

Document No. 1168, dated 10 May 2012, includes two additional charges; that in 2008 the 

defendant, conspiring with others, obtained a controlling interest in the Ulaanbaatar Times; and 

that during his Presidency, from 2005 to 2009,  he conspired with others to misappropriate 

money from Erdenet Mining.  Additionally, the modified charging documents include allegations 

of violations of Article 263 of the CCM which states: 

 

 263.1.  Abuse of power or of office by a state official, if it has been committed for 

 lucrative or other personal interests and has caused a substantial damage to rights and 

 interests of the  citizens shall be punishable by a fine equal to 5 to 50 amounts of 

 minimum salary with  deprivation of the right to hold specified positions or engage in 

 specified business for a  term of up to 3 years or by incarceration for a term of 1 to 3 

 months. 

 

 263.2. The same crime committed repeatedly or if it has caused damage in a large  amount 

 shall be punishable by a fine equal to 51 to 100 amounts of minimum salary or 

 imprisonment for a term of up to 5 years with deprivation of the right to hold specified 

 positions or engage in specified business for a term of up to 5 years. 

 

 State officials referred to in this chapter include the political, special, administrative 

 and technical service civil servants. (emphasis added) 

 

                                                 
8 Attached along with other documents as per FN6.  



 

 

There is no mention of these allegations in any prior documents filed by the prosecutor. It should 

be noted that the prosecutor used the website of the IAAC to publish, in English, an explanation 

of the defendant’s arrest and the charges against him.9 

   

IV. APPLICABLE LAW 

 

Article 16(14) of the Mongolian Constitution guarantees all citizens the right to a fair trial.  Fair 

and public trials are also guaranteed by international human rights instruments, including Article 

10 of the Universal Declaration of Human Rights (UDHR)10 and Article 14(1) of the ICCPR. 

Mongolia has been a State Party to the ICCPR since 1974, has guaranteed adherence to 

“universally recognized norms and principles of international law”11, and has adopted strong and 

clear language concerning fair trials and individual rights in its own constitution.12 

 

A fair trial is based on the following generally accepted international legal principles in both 

common law and civil code based legal systems: 

 

  1. Trials must be conducted publicly, by a regularly constituted, independent and impartial 

 court.   

  

 2.  The accused is entitled to a presumption of innocence throughout the legal and judicial 

 proceedings.  

 

  3.  The accused has the right to information about the basis for detention or arrest in a 

 language that he can understand.    

  4.  The accused has the right to sufficient time to adequately prepare a defense, and all the 

 facilities needed to prepare said defense.     

 

 5. The accused  is entitled to be made aware of the evidence  against him, to any 

 exculpatory evidence in the governments possession, and to be provided all of the 

 evidence shared with the fact finder. 

 

 6.  The accused has the right to be present at trial, to call and examine witnesses, to be 

 represented by independent counsel, and to a trial within a reasonable time.   

  

 7. The tribunal may not rely on testimony that violates the prohibitions against torture and 

 cruel, inhuman, or degrading treatment.   

 

 8.  The accused has the right to remain silent, and his silence cannot be used against him.   

 

 9.  The accused may not be tried for crimes that were not in existence at the time of the 

 offense and may not be tried in violation against the prohibition on double jeopardy. 

 

                                                 
9  See IAAC website www.iaac.mn. 
10 www.un.org/en/documents/udhr/  
11 The Constitution of Mongolia, Article 10(1) 
12Id. at Article 16.13 and 16.14 

http://www.un.org/en/documents/udhr/


 

 

   10. The accused has the right to a public judgment and to an appeal before an independent     

adjudicator.13  

 

Mongolia has essentially adopted all of the above principles in the Mongolian Constitution and 

the Criminal Procedure Law of Mongolia  (hereafter referred to as CPLM) at Article 36.  The 

Mongolian Constitution’s individual protections are found at Article 16(13) and 16(14) and 

provide for a fair and public trial, the presumption of innocence before a court, the right to a 

defense, the right to defense counsel, the right not to speak to police or investigators, and the 

right to appeal a verdict to a different tribunal. 

 

The CPLM states in pertinent part: 
36.3 The accused shall have the following rights:  

 

36.3.1.  to know the offence he is accused of; 

  

36.3.3.  to have a defense; to have defense counsel as provided for in Article 39 of this Law; 

  

36.3.4.  to have individual meetings with his/her defense counsel; 

  

36.3.5.  to give verbal or written explanations concerning the accusation/s presented to him;  

 

36.3.6.  to give testimony or refuse to give testimony;  

36.3.7.  to present evidence, and/or submit a petition requiring an examination of the evidence; 

 

36.3.8.  to get presented with the materials of the case involving him/her;  

 

36.3.9.  to take part in the court session; 

 

36.3.10.to submit challenges with regard to the inquiry officer, investigator, procurator, 

translator, interpreter, expert, judge, a citizens' representative, or secretary of a judicial session; 

 

36.3.11.to lodge complaints regarding actions of an inquiry officer.14 

 

The CPLM controls the roles of the different parties in criminal matters, police/investigators, 

prosecutors, defense attorneys, suspects/accused/defendants, and judges, including detailing their 

functions, rights, and responsibilities.   The police/investigator is tasked with investigating 

allegations of criminal misconduct.15  He is supposed to notify a suspect of the investigation, and 

during the investigation the police/investigator is supposed to interview witnesses, collect 

evidence, and allow the suspect to present evidence and witnesses.16  It appears that the 

police/investigator then has the authority to dismiss the allegations or pursue the charges by 

providing the evidence to the prosecutor who can then dismiss the charges, request further 

investigation, or pass the case on to a judge thus initiating a criminal trial.   Once the evidence is 

                                                 
13 See International Commission of Jurists at www.icj.org/dwn/database/FinalElectronicDistributionPGNo5.pdf 
14 The reporter is using unofficial translations of all Mongolian documents. 
15 CPLM Article 21 
16 CPLM Article 35 

http://www.icj.org/dwn/database/FinalElectronicDistributionPGNo5.pdf


 

 

collected and passed on to the court, a panel of judges reviews the evidence, the chief judge of 

the panel presides over a trial, and the panel then determines whether the defendant is guilty or 

not guilty. 

 

V. ANALYSIS OF FAIR TRIAL AND RULE OF LAW ISSUES 

  

 1. DEFENDANT’S INITIAL ARREST AND DETENTION 

 

The defendant’s initial arrest and detention has been described in numerous media accounts and 

recorded by local television stations and supporters of the defendant.17  The court’s decision of 

12 April 2012 indicates that a decision had been made that the defendant was a suspect in 

relation to a serious crime.  The prosecutor requested that the defendant be arrested and detained 

arguing that if the defendant was allowed to remain out of custody, he could obstruct the 

investigative process.  The court agreed and ordered the defendant’s arrest and detention.18  The 

order also states that the defendant’s family and his attorneys were to be informed of this ruling 

within 24 hours and allowed to challenge this ruling to the chief judge of the court.19   It is 

unknown to this reporter if any of these procedures were carried out properly.  It is, however, 

fairly apparent that the court did not consider any of the alternatives to the forceful arrest and 

detention of the defendant, such as a signed promise, personal surety or bail.20  

 

Media accounts, including videotape, make it equally apparent that the police used excessive 

force to detain the defendant in the early morning hours of 13 April 2012.21  The UDHR and 

ICCPR both generally recognize the concepts that all men, women and children have the right to 

life, security of the person, and freedom from torture, cruel, inhuman or degrading treatment and 

punishment.  More specifically, with regards to arrests and detentions, non-violent means are to 

be used first and force is to be used only when strictly necessary.  Use of force should always be 

proportional to the lawful objectives, and restraint should always be exercised in the use of 

force.22  It was reported, and appears from the video available, that several hundred police were 

utilized to effectuate the arrest of the defendant; that there was damage to both the defendant’s 

vehicle and to his private residence; and that several of his friends and supporters were injured.23   

 

The prosecutor proposed that the defendant remain in custody pending his trial.24  The prosecutor 

re-alleged the charges previously filed and simply alleged, without providing any supporting 

evidence, that the defendant was a risk to “pervert the course of justice” or obstruct justice.  

Despite advocacy from his attorneys indicating some familiarity with the charges and arguing 

that their client was never properly served with the appropriate papers, the court ruled that the 

defendant was a risk to “(obstruct) the course of justice” and should therefore continue to be 

                                                 
17 See http://youtube/wOPrK483Krg 
18 The CPLM, Articles 58-69, provides detailed standards for arrest and detention. 
19 See FN6 supra. 
20 CPLM, Article 62.1 
21 See FN6 supra. 
22 UNHCHR, Basic Principles on the Use of Force, http://www2.ohchr.org/english/law/firearms.htm 
23 See also Letter from National Human Rights Commission, 16 April 2012. 
24 See CPLM, Article 62 

http://youtube/wOPrK483Krg
http://www2.ohchr.org/english/law/firearms.htm


 

 

detained.25  Neither the prosecution nor the judge indicated why they believed the defendant was 

a risk to “(obstruct) the course of justice”.26   

 

 2. DEFENDANT’S ACCESS TO COUNSEL  

 

Immediately after his arrest, the defendant was detained and was not allowed to see his family  

for weeks and had only limited access to his attorneys.  It has been reported that despite the 

defendant’s invocation of his right not to speak to government investigators27, prosecution 

interrogators continued to visit him in his jail, questioning him about the allegations against him, 

while at the same time barring some of his attorneys.28  The defendant went on a hunger strike to 

protest his continuing detention.  He was eventually moved to a hospital where his family and 

attorneys had greater access to him, and he to them.  At this time, it appears that the defendant 

has unlimited access to his family and attorneys. 

 

 

 3. DEFENDANT’S RIGHT TO ADEQUATELY PREPARE FOR TRIAL AND  

 ACCESS TO DISCOVERY 

 

The allegations against the defendant span a decade, from the misappropriation of television 

equipment from a Japanese Buddhist organization and/or a Mongolian Buddhist organization (it 

is unclear from the charging document who the alleged victim is) in 2000 to conspiracy 29 to 

misappropriate funds from a private mining concern in 2009.  The role of the police or 

investigator in a civil code system is to fully and impartially investigate the allegations against a 

suspect.  This is done by interviewing witnesses, producing documentation, and then bundling 

the information collected, that can either inculpate or exculpate the accused, and send it along to 

a prosecutor.  If the prosecutor believes the investigation is complete and the charges justified he 

or she will then send the case to the judiciary.  In this case, the bundles, or as described in court 

documents, the binders, comprise approximately 49 volumes of what common law jurisdictions 

would describe as discovery or disclosure, essentially the evidence against the accused.  Each 

binder contains anywhere from 150 to 200 pages of material that needs to be reviewed carefully 

in order to properly prepare a defense.   

 

Originally the prosecutor would not allow the binders out of the courtroom and the defendant’s 

attorneys had to come to the court to review the binders.  Copying the material was not allowed 

although the CPLM seems to allow it.  The defendant was being brought ten binders a day for his 

personal review while he was in a hospital and still in weakened health. It is difficult, if not 

impossible, for him to review ten binders a day, whether in the hospital or not.  The two lead 

defense attorneys were removed and a new attorney was retained to lead the defense team on 4 

June 2012.  She was given until 12 June 2012 to prepare for trial, a total of 8 days to review 49 

binders and prepare responses to the prosecutors allegations, challenges to the witnesses and 

                                                 
25 See court decree No. 119/12, dated 27 April 2012. 
26 See FN6 supra. 
27 Mongolian Constitution, Article 16(14). 
28 “Ex-Leader’s Detention Tests Mongolia’s Budding Democracy”, New York Times, 13 May 2012. 
29 Although the charging document mentions that the defendant is also being charged with abuse of power under the 

Criminal Code of Mongolia, Article 263, there is no mention of this abuse of power in this count. 



 

 

evidence, and prepare defenses to rebut the charges, including but not limited to presenting her 

own witnesses and her own evidence, and any other challenges she believes appropriate.  On 12 

June 2012 it was announced that the new defense counsel would be running for parliament and 

would not be available to represent the defendant until after the elections.  Despite this 

announcement the court reset the trial date to 21 June 2012. 

 

The CPLM provides that a defendant be informed of the charges against him at Article 36 and in 

particular Article 36.3.8 which states that the accused shall have the right to be presented with 

the materials of the case involving him.  Article 41.3 of the CPLM provides similar rights to 

defense counsel; the right to get acquainted with the record of procedural actions and to submit 

proposals to make corrections (CPLM Article 41.3.5) and upon completion of the investigation 

to become acquainted with all the materials in the case (CPLM Article 41.3.8).  Whether or not 

these rights have been protected or these obligations on the part of the prosecutor have been 

fulfilled is difficult to say.   

 

The ICCPR states that a defendant must have adequate time and facilities to prepare his defense 

and communicate with counsel.  Likewise, The International Criminal Court along with the 

International Criminal Tribunal for the Former Yugoslavia, the International Criminal Tribunal 

for Rwanda, the Special Court for Sierra Leone and the Extraordinary Chambers in the Courts of 

Cambodia all include identical language, that a defendant shall be guaranteed adequate time and 

facilities to prepare a defense.30 In the United Kingdom, Part 22 of the Rules of Criminal 

Procedure covers disclosure and requires the prosecution to turn over all “prosecution material”. 

The Sixth Amendment to the United States Constitution requires that a defendant be informed of 

the nature and cause of the charges against him and be confronted with the witnesses against 

him.  Federal Rule of Criminal Procedure 16 obligates the government to turn over all statements 

of the defendant, a list of expert witnesses and what they would testify to, and copies of any and 

all evidence, including documents, data, photographs, and all other forms of evidence relevant to 

the case in the government’s possession.    

 

The adequacy of time and facilities for a defendant to prepare is fundamental to a fair trial.  

While the prosecution worked on making this case for 7 months, defense counsel was given 

notice of the final charges on 10 May 2012 and ordered to appear ready for trial on 24 May 2012, 

a total of 14 days to prepare the most serious and notorious case in the history of this fledgling 

democracy.  The CPLM states that a defendant and his chosen counsel have the right to become 

acquainted with the case against him and all the materials therein.31      

 

 4. DEFENDANT’S RIGHT TO CHALLENGE THE WITNESSES AND  

 EVIDENCE AGAINST HIM AND DEFENDANT’S RIGHT TO PRESENT  

 WITNESSES AND EVIDENCE ON HIS BEHALF 

 

                                                 
30 See Article 67 of the Rome Statute of the International Criminal Court, 

www.untreaty.un.org/cod/icc/statute/romefra.htm; Article 21 of the International Criminal Tribunal for the Former 

Yugoslavia, www.icty.org; Article 20 of the International Criminal Tribunal for Rwanda, 

www.untreaty.un.org/cod/avl/ha/ictr; Article 17 of the Statute of the Special Court for Sierra Leone, www.sc-sl.org; 

Article 35 of the Law on the Extraordinary Chambers n the Courts of Cambodia, 

www.eccc.gov.kh/en/document/legal.  
31 CPLM Articles 35, 36 and 41. 

http://www.untreaty.un.org/cod/icc/statute/romefra.htm
http://www.icty.org/
http://www.untreaty.un.org/cod/avl/ha/ictr
http://www.sc-sl.org/
http://www.eccc.gov.kh/en/document/legal


 

 

It is unclear as to whether or not the defendant and his defense counsel were ever advised of the 

investigation and whether or not they were ever given the opportunity to take part in the 

investigatory process.  Court Document 119/C, issued on 12 April 2012, creates the inference 

that this particular investigation has been proceeding at least since October 2011.  The prosecutor 

is obligated to inform the defendant and his counsel that the defendant is the subject of an 

investigation.32   The CPLM describes a suspect as an individual being investigated but not yet 

charged; an accused as an individual who has had a decree to prosecute rendered against him; 

and a defendant as an accused who proceeds to trial.33  Former President Enkhbayar was at 

different times a suspect and an accused.  He is a defendant at this time.   Neither the defendant 

nor his counsel participated in the investigation.  They did not examine witnesses during the 

course of the investigation nor did they challenge documents or evidence as it was being 

collected by the investigators.   

 

The procedural question now at issue is whether or not the defendant will have the right to 

confront witnesses and challenge evidence and/or present witnesses and evidence on his own 

behalf in the trial.34  Once a case proceeds to trial the defendant has the right to present witnesses 

and evidence, but the court has the discretion to either accept or reject the testimony or the 

evidence.  Furthermore the court has the right to “proclaim” or admit the testimony of witnesses 

or victims given during the investigation but who do not appear for trial35,  and to examine 

documents attached to a file of a case which may be read and announced.36  This suggests that 

the court may take into account witness or victim statements and documentary evidence without 

giving defense counsel the opportunity cross-examine the witness or victim or challenge the 

documentary evidence. 

 

 5. DEFENDANT’S RIGHT TO A FAIR AND IMPARTIAL TRIBUNAL AND  

 RIGHT TO BE PRESUMED INNOCENT 

 

On 29 May 2012, shortly after the defendant’s first trial setting, the deputy head of the capital 

city prosecutor’s office state sentencing authority, Y. Sagsai, wrote a letter to the presiding judge 

in the defendant’s trial, S. Soyombo-Erdene.37  The letter alleges that the defendant is unfit to 

stand for elections on 28 June 2012 because “we deem the candidate may be convicted and 

punished as a criminal if the court determines him or her to be guilty.”  Interestingly, the letter 

appears to be directed at the General Election Committee yet was sent to the presiding judge. 

The presiding judge considered this letter a proposal and on 31 May 2012 wrote a similar letter 

directly to the General Election Committee (hereafter “GEC”).38  Judge Soyombo-Erdene wrote 

that the MPRP nominated the defendant in violation of Mongolian election law.  The violation of 

election law stems from the fact that the defendant is accused of several crimes and his case is set 

for trial.  As the Judge wrote, “The trial to determine his guilt ... was postponed to 4 June 2012 

...” (emphasis added).   

 

                                                 
32 CPLM Article 35 and Article 43. 
33 CPLM Article 36.1. 
34 CPLM Articles 261-278. 
35 CPLM Article 270. 
36 CPLM Article 275. 
37 See FN6 supra. 
38 Id. 



 

 

The International Commission of Jurists (“ICJ”) discusses not just the neutrality of a sitting 

judge but also the importance of the appearance of neutrality from both subjective and objective 

viewpoints.   The ICJ also stresses the importance of a defendant being cloaked in the 

presumption of innocence throughout the judicial proceeding.39  Judge Soyombo-Erdene’s 

writing of this letter and sending it to the GEC, in conjunction with the letter from the 

prosecutor’s office, appears to violate the defendant’s right to a neutral judge and the defendant’s 

right to be presumed innocent. 

 

VI. CONCLUSION 

 

1.  Defendant’s Right to a Fair and Neutral Tribunal and Defendant’s Right to be Presumed 

Innocent. 

 

 The clearest and most egregious violation of the defendant’s right to a fair trial has been the 

recent correspondence between the prosecutor, the presiding judge, and the GEC.  First, the 

prosecutor appears to have written directly to the judge asking that the judge intervene with the 

GEC to prevent the defendant from being a candidate in the upcoming parliamentary elections.  

This is the definition of an ex-parte communication, a communication between one of the parties 

in a legal matter and the judge without the knowledge or participation of the other party.  In 

common law jurisdictions this is considered a substantial violation of a fair trial and could, 

would, and should lead to the dismissal or recusal of the judge and extreme sanctions against the 

party responsible for the communication.   Second, and most important and fundamental, is the 

fact that the judge then writes a letter to the GEC, in which he includes the letter from the 

prosecutor, advocating for the GEC to remove the defendant from the list of potential candidates 

for the MPRP in the upcoming parliamentary elections.  The judge, in his letter, appears to be of 

the opinion that the defendant is unfit to stand for election to parliament.  This violates two of the 

most essential rights that make a trial a fair trial; the right to be presumed innocent and the right 

to a fair and neutral judge or arbiter.40   

 

2.  Defendant’s Right to Adequately Prepare for Trial. 

 

The defendant has not been afforded adequate time to prepare a defense.   On 10 May 2012, the 

prosecution filed the new charging document which added two counts to the case against the 

defendant.  The presiding judge then set the case for trial on 28 May 2012, giving defense 

counsel and the defendant 14 days to prepare for a case that took the prosecution 7 months to 

investigate.  The case was reset on 24 May 2012 to 4 June 2012 and reset again, in court, on 4 

June 2012 to 12 June 2012, despite the defendant requesting that a new attorney handle his 

defense, thus giving new counsel only 8 days to prepare for trial.  The defendant asked the court 

for additional time to prepare at the 4 June 2012 trial setting, however, the presiding judge only 

continued the case an additional 8 days to 12 June 2012.  On 12 June 2012 it was announced that 

defendant’s new counsel is now a candidate for parliament and would be unavailable until after 

the election on 28 June 2012.  The court agreed to a short continuance but set the case for trial on 

21 June 2012, one week prior to the elections.  It should be noted that this reporter has 

interviewed other attorneys in Mongolia who have indicated that judges routinely ask defense 

                                                 
39 See FN13 above 
40 The CPLM contemplates potential challenges to a judge at Articles 49-51 



 

 

counsel how long they will need to prepare a case for trial and that the judges generally respect 

the wishes of defense counsel in setting cases off with sufficient time to prepare.  The attorneys 

interviewed have never seen a situation like this one in which the court set a large, complicated, 

important case for trial just 14 days after the final charges were filed, and then continued from 

week to week.  As an attorney with experience prosecuting and defending significant cases with 

exorbitant amounts of discovery or disclosures, the time needed to prepare a case of this nature 

should be several months, not as here several days.   

 

3.  Defendant’s initial arrest and detention and Defendant’s Access to Counsel.  

 

The excessive use of force and then ongoing detention of the defendant in the weeks following 

his arrest were violations both of Mongolian law, the decree or order allowing the arrest of the 

defendant, and all international standards dealing with the use of force to effectuate an arrest and 

the need to detain defendants pre-trial.  The initial decision of the court to detain the defendant 

kept the defendant from his family and some of his attorneys for several weeks.  This violation 

has caused the defendant significant harm in that he was unable to confer with counsel and help 

prepare his defense during this important time leading up to his initial trial date. 

 

4.  Defendant’s Ability to Participate in the Initial Investigation.   

 

It is unclear as to whether or not the defendant and his attorneys were ever advised of or invited 

to participate in the investigation as required by Mongolian law.  Failure to advise them or 

failure to allow them to participate in the investigation are both significant violations of the 

defendant’s right to a fair trial. 

 

5.  Defendant’s Right to Challenge the Witnesses and Evidence Against Him and Defendant’s 

Right to Present Witnesses and Evidence on His Behalf.  

 

A defendant’s right to a fair trial is also determined during the course of the trial.  The defendant 

should have the right to cross-examine witnesses against him, challenge the evidence against 

him, call evidence on his behalf, and present evidence that supports his defense.41  The defendant 

did not have the opportunity to do so during pre-trial proceedings thus making it that much more 

important that he have that opportunity during the actual trial.  It remains to be seen if the court 

will allow the defendant to present a case either through the presentation of his own witnesses 

and evidence or through the critical examination of the prosecutor’s witnesses and evidence. 

 

 

 

 

 

 

 

 

 

 

                                                 
41  See FN34 above. 
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